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There were 11.863 disqualifications and 4,180 were set aside. During this period, DHS
granted 144 variances to 91 people (variances are temporary and must be renewed). Of
these 4.180 set aside cases, it was determined that 17 people were found culpable for
maltreatment through DHS investigations after their disqualifications were set aside.
None of the pcople who were granted variances went on to commit maltreatment. Table
I below summarizes these cases:

Table 1. DHS AND NON-LICENSED PCPOs

Disqualifying Event | Disqualified | Date DHS Subsequent Facility Type
Sct Aside Maltreatment

1. 1985 Two counts 2/24/92 4/28/92 11/16/96 Disqualifying DD Residential

Check Forgery Neglect

2. 1982 Theft, Burg. 5/20/94 7/7/94 *11/94 Disqualifying Group Home for Children

1985 Agg Robbery Sexual Abusc (Rule 8)

3. *2/25/93 Physical 5/25/93 6/6/93 *5/3/94 Disqualifying MI Residential for

Abuse Physical Abuse Children (Rule 5)

4. 7/28/95 Felony Drug | 5/19/98 6/23/98 8/98 Disqualifying CD Residential (Rule 35)
Neglect

5. 11/12/91 5™ Degree | 10/5/98 11/2/98 7/8/99 Disqualifying DD Day Training &

Domestic Assault Sexual Abuse Habilitation

6. 1994 Thefi-Cash 5/15/98 6/23/98 3/17/00 Disqualifying DD Adult Foster

Forged Check Physical Abuse Care/Waivered Services

7. 1995 WOA — Theft | 4/9/98 6/23/98 5/23/00 Disqualifying MI Residential for
Physical Abuse Children (Rule 5)

8. *1988 Theft-NSF 10/27/93 3/23/94 7/30/01 Disqualifying DD Adult Foster

Check Financial Exploitation (Care/Waivered Services

9. 1989 2™ Deg Rob. 3/15/00 4/11/00 1/01 Disqualifying DD Adult Foster

1997 Dishonored Cks Financial Exploitation Care/Waivered Services

10. 1998 Thefl 7/17/00 8/16/00 10/22/01 Non- Child Care Center
Disqualifying Neglect (Rule 3)

11. *1982 5" Degree | **6/24/91 7/26/91 *11/23/94 Disqualifying DD Residential

Assault

Verbal Abuse
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12. *1982 Theft **5720/94 9/2/94 9/1/01 Disqualifying DD Adult Foster

#1984 Theft Neglect ' Care/Waivered Services

1989 Drug/Negligent 8/18/94
Operation of Weapon

13. 1992 Check 5/1/96 8/14/96 9 & 11/01 Disqualifving | DD Adult Foster

Forgery MDH Financial Exploitation Carc/Waivered Services
4/18/97
DHS

14. 1986 Forgery 12/23/98 3/27/00 10/23/00 Non- Child Care Center (Rule 3)

Disqualifying Neglect

Additions to Table 1 since the 2003 Report for January 1, 2003 ~ June 30, 2004

15. 1996 3" Degree 11/24/97 12/19/97 | 4/28/00 Non-Disqualifying Family Foster Care
Assault ‘ Neglect
3/17/03 Disqualifying Financial | A dult Foster Care/
Exploitation ‘ Waivered Services
16. 1999 Theft 2/14/00 12/6/01 1/12/02 Disqualifying Neglect Adult Foster Care/
Waivered Services
17. 1994 WOA — 6/2/00 4/30/03 5/4/04 Disqualifying Neglect Unlicensed
Thett Personal Care
Provider
Organization

WOA — Wrongfully Obtaining Assistance

*Look-back period for disqualification expired
**Look-back period at time of disqualification was 15 years for all crimes

b. Minnesota Department of Health licensed facilities

DHS has conducted a total of 1.000,029 background studies for MDFH-licensed programs
from October 1. 1995, through June 30, 2004. There were 18,749 disqualifications and
9,273 were set aside. During this period MDH granted 156 variances. Of these 9,273 set
aside cases, it was determined that six people were found culpable for maltreatment
through MDH investigations after their disqualifications were sct aside. None of the
pcople who were granted variances went on to commit maltreatment. Table 2 below
summarizes these cases:
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Table 2. DEPARTMENT OF HEALTH
Disqualifying Event Disqualified | Date MDH Subsequent Facility Type
Sct Aside Maltreatment
1. 19923" Degree 10/29/97 12/14/01 6/1/02 Non-disqualifying | Nursing Home
Burglary Physical Abuse
2. 1998 WOA — Theft | 1/15/99 2/24/99 & | 9/24/01 Non- Nursing Home
9/26/02 disqualifying Physical
Abuse
3. 1996 Check Forgery | 10/9/96 2/27/97 2-3/00 Disqualifying Nursing Home
Financial Exploitation
4. 1993 Aiding & 12/20/95 12/11/97 1-2/98 Disqualifying Nursing Home
Abetting Felony Drug Financial Exploitation

Additions to Table 2 since the 2003 Report for January 1, 2003 — June 30, 2004

5. 1995 Aggravated 12/23/96 9/16/02 6/28/03 Disqualifying Nursing Home
Forgery Financial Exploitation
6. 2002 Check 8/12/02 9/16/02 6/28/03 Disqualifying Home Care

Forgery and Theft

Physical Abuse

¢. County monitored family child care settings

Total set asidcs and variances: For family child care settings, from 1995 (the first year
for which reliable data 1s available) through June of 2004, there have been a total of 965
set aside decisions and 1,559 disqualification-related variances granted to 964 people.
(Variances are time limited and need to be renewed.) Table 3 shows the numbers of set
aside, not set aside, and variance decisions issued for tamily child care each year since

1995:

Table 3. Family Child Care

Reconsideration of Disqualifications (CY 1995 to CY 2003)

Calendar Year 1995 1996 1997 1998 1999 2000( 2001] 20021 2003] 2004] Total
DISQUALIFICATIONS

1. Sct aside 60 85 67 162 126 147 82 106 96 34 965

2. Not sct aside 25 26 27 19 25 29 54 46 38 31 320

3. Variance granted 136 138 149 131 120 169 147 235 239 95| 1.559

Reconsideration data by rule number was not recorded outside of individual files before October 1994,

Subsequent Maltreatment:

The 1.67 million background studies reported in this section do not include background
studies completed by counties and private licensing agencies on people providing

services in family child care, child foster care, or most adult foster care settings. (Some
counties have elected to have DHS complete the background studies for corporate adult
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foster care providers who also are licensed directly by DHS as DD waivered services

providers.)

However. Table 4 shows all the known cases in which individuals who had been
disqualified were allowed to either provide family child care services or to reside in the
home where the family child care services were provided. and subsequently committed
maltreatment, as determined by counties. The data is from January 1, 1993, the first year
during which data is available, to Junc 30, 2004.

This data shows that since January 1, 1993, there have been a total of nine individuals

who, after receiving a set aside of their disqualification or a variance that allowed direct
contact, went on to commit maltreatment of a child in family child care. Table 4 below
summarizes those nine cases:

Table 4. FAMILY CHILD CARE
(Cases where a variance or set aside was granted and the license holder
later reccived a determination of maltreatment)

Original Variance Set Aside | Subsequent Description of subsequent Subsequent
Disqualifying Date(s) Date Malt. Date maltreatment action
event
1. Maltreatment | 3/30/1998 9/27/2002 | Maltreatment by LH when a TIS and
1997 7/16/1999 child in care was hit witha fly | Revocation
8/30/2000 swatter leaving a mark
9/04/2001
2. POE theft 12/12/2002 07/03/2003 | Maltreatment by LH when TIS and
1999 special needs child in care had | Revocation
ears pulled/grabbed causing
bruising.
3. Maltreatment | 12/28/2000 05/03/2001 | Maltreatment by LH when a TIS and
2000 child in care was Revocation
slapped/spanked
4. Maltreatment | 06/17/1994 | 05/11/1998 | 07/08/2002 | Maltreatment by LH when an TIS and
1992 04/05/1995 infant in care received fractures | Revocation
and injurtes that were
inconsistent with the
explanation given by the LH
5. Maltreatment | 01/28/1999 | 01/05/2000 | 03/21/2002 | Neglect by the LH whenan 11 | TIS and
(recurring year old grandchild sexually Revocation
neglect) abused children in care
1997
6. POE * theft 03/19/2001 | 03/12/2003 | Neglect by the LH when a child | TIS and
1992 in care was sexually abused by | Revocation
a household member
7. Theft 05/11/1998 | 06/28/2002 | Maltreatment by LH when own | County issued
1983 child was spanked during a correction
hours of care order on
6/28/2002: LH
got additional
training
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8. Maltrcatment | 09/11/2002 04/20/2004 | Maltreatment by LH when TIS and
2000 05/21/2003 child in care was choked and Revocation
slapped
9. Theft 01/30/2001 | 01/08/2004 | 01/22/2004 | Maltreatment determined when | Fine and
1998 08/16/2002 LH left an 8-month-old asleep | Suspension
in the house.

* POE is an abbreviation that refers to disqualifications where therc was no criminal conviction for a
disqualifying crime, but there has been an administrative determination that there is a preponderancc of
evidence that the individual committed an act that meets the definition of a disqualifying crime.

Findings:

For all of these 2,524 set aside and variance decisions (965 set asides + 1,559 variances)
that allowed individuals to either provide services or to continue residing in the home
where services are provided (plus the unknown number of those who received a set aside
or variance prior to 1995), there have been nine cases where the set aside or variance was
followed by substantiated maltreatment of a child in family child care.

During this review, it was discovered that the Licensing Division unknowingly had
concurrently reviewed one individual’s request for a set-aside of a disqualification while
also conducting an active investigation of alleged maltreatment by the individual.
Regrettably, the disqualification was set aside on its own merits, and the maltreatment
was subsequently substantiated. Because the maltreatment was not disqualifying
maltreatment undcr the law, the individual was allowed to continue working under the
set-asidc of the disqualification. As described above in the summary of legislation. in
March 2003 the Minnesota Court of Appeals determined that the law did not authorize
DHS to rescind a decision to set aside a disqualification unless the background study
subject committed a new disqualifying act.

To address these two issues, the Licensing Division initiated two changes: one through
legislation and one through a protocol change, as described below:

Legislation:

The Licensing Division successfully proposed a legislative amendment during the
2003 legislative session that allows the Commissioner to rescind a set aside
decision if the Commissioner receives ncw information indicating that the
individual with a set aside disqualification may pose a risk of harm to persons
receiving services.

New Protocols:

The Licensing Division has initiated a new internal protocol whereby the
background study status of cvery alleged perpetrator is documented at the time a
new report is reccived and at the time the investigation is concluded. Also. upon
receipt of a request for reconsideration and at the time a decision is to be madc on
a request for reconsideration, there is a review of Licensing Division data to
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determine whether the individual who has requested reconsideration of the
disqualification has been reported as a possible perpetrator of maltreatment.
(These protocol changes are in addition to the change mentionced above whereby
there is a search of the databasc of open investigations to determine whether each
new alleged perpetrator was named in any previously received maltreatment
report, and whether or not the investigation has been completed.)

These new protocols, combined with the legislative change, will assure that all
individuals with a set aside disqualification may be removed from direct contact with
clients upon receipt of new complaint information about the individual that indicatcs that
the individual may pose a risk of harm. Additionally, it assurcs that no decision to set
aside a disqualification will be made while the Division is conducting an active
investigation to determine whether this person is responsible for maltreatment.

6. National Record Checks with Federal Bureau of Investigation (FBI)

FBI records continue to be sought when there is reasonable cause to believe the FBI has
information pertinent to a disqualification. The cost for DHS to process a FBI study is
approximately $30, and it may take as long as three months to get the FBI record.

The 2003 Legislative Report stated that there were over 515,500 background studies
conducted from 2000 through 2002 and over 4.800 times that fingerprints were requested for
a national record check with the FBI. There were 80 disqualifications as a result of
information from FBI records out of over 12,600 total disqualifications.

2004 Review: Since the 2003 Legislative Report. there have been an additional 242.896
background studies completed. and fingerprints have been required for 3.006 of these studies.
For this same period there have been a total of 8,050 disqualifications, and 303 of these were
bascd on criminal history information from the FBL. Overall, the percentage of studies
requiting an FBI record check is increasing, and the percentage of FBI record checks that
result in disqualification is increasing.

Since the background study process was begun in 1991, there have been two cases where it
was later learned that someone who committed maltreatment had a disqualifying criminal
history on file with the FBL. The individuals had not been disqualified, however, because
DHS was unaware of the FBI record. In these two cases. DHS had not been able to pursue
the FBI record because there was no “reasonable cause” to pursue the record--as that
reasonable cause standard for this situation is defined in statute. In both cases. the employer
had bcen aware that the individual had a criminal history in another state, but the employer
did not tell DHS this information. Had the employer informed DS, the standard for
reasonable cause would have been met, and DIIS would have initiated a FBI record scarch.

In 2002 the Licensing Division successfully initiated a legislative change requiring license
holders to inform DHS of any information about disqualifying criminal history. Since then.
there have been no cascs in which it was learned that a substantiated perpetrator of
maltrcatment had a previously unknown criminal record on file at the FBI.



2004 Review of Background Study Process
Page 20
August 2004

7. Changes to Disqualification Crimes

The 2003 Legislative Report stated that there was some public interest in adding two
relatively new crimes as disqualifying characteristics. These were: state lottery fraud
(established in 1989) and identity theft (established in 1999).

The law gives DHS the authority to disqualify an individual when DHS determines that there
is a preponderance of evidence that the individual committed an act that meets the definition
of a disqualifying crime. As reported in 2003, while these convictions are not listed as
disqualifiers, DHS can disqualify individuals who have been convicted of these crimes,
because the elements of the crimes are essentially the same as a disqualifying theft crime.

A review of the data shows that since 1991, DHS has disqualified no one for lottery fraud,
but has disqualified one person with a conviction for identity theft. The person was
disqualified following a 2003 background study that showed a 2001 conviction. The
individual also had six other disqualifying crimes.

There is no data to demonstrate the need to add identity theft as a disqualifying characteristic.
Due to widespread public concern over identity theft, however, an amendment to add this
crime as a disqualifier will be proposed to the 2005 Legislature.

8. Set asides and Variances Granted to Individuals with a History of Criminal Sexual
Conduct:

The background study law prohibits the Commissioner from setting aside a disqualification
for criminal scxual conduct in the first through fourth degree for people affiliated with family
child care in the provider's own home. This restriction does not apply to fifth degree criminal
sexual conduct. Under certain circumstances, however, those individuals who are prohibited
from receiving a set aside of their disqualification may provide direct contact services or
continue to reside in the home under a variance. Variances are permitted when there are
conditions under which a disqualified individual may provide direct contact services or have
access to people receiving services that minimize the risk ol harm to people receiving
services.

For directly licensed programs there is no restriction on the Commissioner’s discretion to set
aside disqualifications for any level of criminal sexual conduct by individuals who wish to
provide direct contact services.

a. Directly Licensed Programs

Since 1991, and resulting from background studies completed by the Licensing Division,
268 individuals have been disqualificd because of all Icvels of convictions for criminal
scxual conduct. There have been tew variances and set asides granted that allowed
people who were disqualified for criminal sexual conduct to provide direct contact
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services. In total, since 1991, there have been seven variances granted for two people and
13 set asides. (Variances need to be renewed every year.) One of the people who
received a set aside had previously received a variance.

Of these variances and set asides, only one set aside and one variance remain active. The
two cases are summarized below:

1. The one variance allows the individual to provide janitorial services In a state
operated campus based mental health/chemical dependency treatment program. The
only direct contact services provided by this person may involve a very rare need to
perform some emergency crisis intervention. The individual was convicted of first
degree criminal sexual conduct related to his having sexual contact with a relative
who lived with the individual and his/her spouse over the summers of 1987 and 1988.
The victim was 14 and 15 years old during the two summers. The variance was first
issued in 1992, and has been renewed annually with no problems observed.

2. The individual with a set aside was convicted of third degree criminal sexual conduct
in 1973, related to an incident in which he, along with two other men, had sexual
contact with a woman they were drinking and taking drugs with at a party. He
originally received a variance in 1996, but in 2000 he received a set aside to continue
working in the same inpatient and outpatient chemical dependency treatment program
serving adults. No problems have been reported.

One of the people who received a set aside for a criminal sexual conduct disqualification
was allowed to provide direct contact services in a child care center. The individual was
convicted of first degree criminal sexual conduct 16 years earlier related to sexual contact
with his daughter. His criminal record was expunged, after the court reviewed many
letters of support including information from the daughter who recanted her story. DHS
also received several letters of recommendation, including one from his daughter, and set
aside the disqualification so that he could complete a supervised internship in a child care
center as part of his nursing school education. He is no longer providing dircct contact
services in any licensed program in Minnesota.

No person who received a set-aside of a disqualification for criminal sexual conduct and
no person who received a variance related to a criminal sexual conduct disqualification
has been determined to have committed maltreatment of a child or vulnerable adult in any
directly licensed program.

b. Family Child Care:

Over all the years for which the Licensing Division has aggregate data to review (back to
1995), the Licensing Division has issued few variances and set asides to people with
histories of criminal sexual conduct relative to family child care. For family child care
settings, there have been 20 variances issued for a total of eight people. (Variances need
to be renewed each year.) One person received a set aside.
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Of the 20 variances issued, two remain active, and both involve the husbands of the
providers. The one set aside also remains active, and involves the son of the provider.
In none of these three cases does the subject provide any type of child care, and in all
cases the person is away from the home during the hours that child care is provided. The
variances and set aside allow the person to continue residing in the home where the
services are provided.

Following are brief summaries of the cases:

1. Set Aside: the provider’s son and the victim were both minors in 1998 when the
incident occurred (he was 17 and she was a couple weeks shy of her seventeenth
birthday). They had been sexually active in the past. On this occasion he attempted to
have sex with her against her will, and he was charged with fifth degree criminal
sexual conduct.

2. Variance: In 1999 the provider’s husband was charged with attempted third and
fourth degree criminal sexual conduct after he gave alcohol to his 20 year old niece
and then attempted to have sex with her. He received a stayed sentence, a sex
offender evaluation, and a chemical use evaluation, after which the conviction was
reduced to fifth degree criminal sexual conduct.

3. Variance: The husband of the provider was disqualified based on the preponderance
of evidence that he committed a disqualifying crime. In 1998 an anonymous caller
stated that 15-20 years earlier, when the husband was age 15, he had sexual contact
with a family member who was around 7 or 8 years old. He admitted to the incident
and he underwent an evaluation at the local mental health center. The evaluation
concluded that the incident many years earlier “did not suggest any sexual deviancy
or sexual problems™ and that it “was consistent with an isolated episode of sexual
acting out, which is contrary to his value system,” and the evaluator “failed to find
indications suggesting a more extensive problem.”

No person who received a set-aside of a disqualification for criminal sexual conduct and
no person who received a variance related to a criminal sexual conduct disqualification
has been determined to have committed maltreatment of a child in family child care.

9. Updated Data on Appeals of Disqualifications and Maltreatment Determinations

a. Maltreatment:
The 2003 Legislative Report stated that over the previous four years DHS. MDH, the
Department ol Children. Families, and Learning (now titled Department of Education),
and counties completed over 73,500 maltrcatment investigations, and about 40 percent of
the investigations substantiated maltreatment.

2004 Review: Unlike the 2003 Legislative Report, this report reviews only DHS’s
completion of maltreatment investigations.
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During the period of FY03 and FY04, DHS completed 1,403 maltreatment investigations.

Of these, DHS substantiated 542 allegations in 362 reports of maltreatment.

Of the 542 substantiated allegations, 281 individuals (rather than facilities) were

determined to have been responsible for the maltreatment. There were a total number of
432 substantiated allegations for these 281 individuals. (Some investigations determined

that the substantiated perpetrator committed more than one act of maltreatment. )

For FY03 and FY04, DHS substantiated maltreatment in 26 percent of the investigations

over this period.

In general over recent years, DHS determined that an individual was responsible for the
substantiated maltreatment in about 80 percent of the cases, and the facility was
responsible for the maltreatment in approximately 10 percent of the cases. In
approximately 10 percent ot the cases, responsibility for maltreatment could not be
determined.

Table 5. DHS Maltreatment of Vulnerable Adults Investigations

allegations allegations for
investigations reports allegations for which a which an inconclusive
Fiscal Year completed substantiated | substantiated facility was individual was responsibility
responsible responsible
2000 489 119 219 24 155 40
2001 482 132 233 13 148 72
2002 299 57 01 1 72 18
2003 501 145 241 21 189 31
2004 537 116 171 18 141 12
Total 2308 569 955 77 705 173
Table 6. DHS Maltreatment of Minors Investigations
Fiscal Year Investigations Reports Allegations Facility Individual Inconclusive
Completed Substantiated | Substantiated Responsible Responsible Responsibility
2000 124 27 41 6 34 1
2001 195 50 69 17 50 2
2002 128 28 51 4 45 2
2003 211 60 79 9 63 7
2004 154 41 51 10 39 2
Total 812 206 291 46 231 14
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Table 7. DHS Disqualification (Only) Fair Hearings
(2003 Legislative Report)

Year Hearings Affirmed Reversed Set Aside
2001
1-11/2002 21 10 4 7

Table 8. DHS-Investigated Maltreatment Fair Hearings
(2003 Legislative Report)

Year Hearings Affirmed Reversed
1998 15 8 7
1999 15 13 2
2000 2 3
2001 5 0

Table 9. DHS-Investigated Maltreatment and Related Disqualification Fair Hearings
(by calendar year through June 30, 2004)

CY Maltreatment | Affirmed | Reversed | Awaiting | DQ Affirmed | Reversed | Awaiting
Hearings Maltreat Hearings DQ

Decision Decision

2002 7 5 2 0 4 4 0

2003 o* 2 5 0 5 0 0

2004

(through 7 3 0 4 3 3 0

June)

* 2003 hearing count reflects that there were two determinations of maltreatment heard in one hearing;
one was affirmed and the other reversed.

Table 10. DHS-Investigated Maltreatment Contested Case Hearings
(by calendar ycar through June 30, 2004)

CY OAH Affirmed Reversed DQ Affirmed Reversed Awaiting
Maltreatment Decision
Hearings

2002 0 0 0 0 0 0 0

2003 ] 3 5 3 I i 0

2004 2 2 0 2 2 0 0
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Table 11. Family Child Care — Result of Contested Case Hearings
(in cases with Final Commissioner Orders Issued)
Calendar years 2002, 2003, and January through June 2004
Number Number Number Number that changed | Number Number that
Year of Final rescinding | involving a disqualification involving reversed
Orders action or disqualification | Rescinded | set aside | maltreatment | maltreatment
(excluding | issuing finding finding
TIS) lesser
action
against
license
CcY 02 23 2 15 2 7 1
CY 03 34 5 17 1 2 7 1
CY 04
(Jan- June) 16 2 § 1 0 3 1

b. Appeals:

The 2003 Legislative Report stated that about one in three fair hearings, one in 14 Court of
Appeals hearings, and five in eight Office of Administrative Hearings resulted in reversal of
decisions on maltreatment or disqualifications.

The data from January 2003 through May of 2004 showed the following:

Table 12. DHS — Commissioner’s Final Order Appealed to District Court
(by calendar year through June 30, 2004)

Year Commissioner’s Order Pending Affirmed Reversed
was [ssued
2002
2003
2004 (through June)
Total

) | e | — | —

A decision to not set aside a disqualification based on maltrcatment or a preponderance of
evidence is appealed by requesting a fair hearing before a DHS referee, who makes a
recommendation to the Commissioner. The Commissioner then issues an order that is
considered a {inal agency decision, which may then be appealed to the district court.
Table 12 shows the number of Commissioner’s {inal orders appealed to the District

Court.
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Table 13. DHS Disqualification Hearings at Court of Appeals
(2003 Legslative Report)
Year Hearings Affirmed Reversed Remanded
1996 5 3 2
1997 2 2
1098 0
1999 0
2000 5 2 1 2
2001 1 1
1-11/2002 1 1
Total 14 9 1 4

Table 14. DHS Disqualification Hearings at Court of Appeals

(by calendar year through Junc 30, 2004)

Year Commissioner’s Order
was Issued

Pending

Affirmed

Reversed

2002

2003

1

2004 (through June)

1

A dectsion from the District Court may be appealed to the Court of Appeals. In addition,
a decision to not sct aside a disqualification based on a conviction is considered a final
agency decision and may be appealed directly to the Court of Appeals, without a fair

hearing and without an appeal to the district court.

Background Studies are conducted in DHS and MDH programs to protect children and
vulnerable adults from individuals with certain cvents in their past who may pose a risk of harm
to them. While data is available on the number of individuals who received background studies
and who have disqualifying events in their past, data is not available on whether the background
study process deters individuals with disqualifying events in their past from seeking work in

DHS and MDII programs.

¢ How much did we do?

- For DHS directly licensed programs (from March 1991 through June 2004) and non-
licensed Personal Care Provider Organizations (from July 1997 through June 2004), DHS
has conducted a total of 663.683 background studies. There have been 11,863
disqualifications; 4,180 disqualifications sct aside: and 144 variances granted (for 91

people).

SUMMARY
RESULTS AND PERFORMANCE
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Of thesc totals, the child care center numbers are: 219,517 background studies; 1,443
disqualifications: 646 set asides; and 14 variances granted (for nine people).

For DHS/County-licensed family child care programs, the counties have conducted an
unknown number of background studies that resulted in an unknown number of
disqualifications. However, from January 1, 1995 through June 30, 2004, DHS has
granted 965 set asides and 1,559 variances related to county disqualifications (for 964

people).

For MDH-licensed programs (from October 1995 through June 2004), DHS has
conducted a total of 1,000,029 background studies. There have been: 18,749
disqualifications: 9.273 disqualifications set aside; and 156 variances granted.

Since 1991, in directly licensed programs, DHS has set aside 13 disqualifications for
criminal sexual conduct and granted one variance. One set aside and one variance remain
active,

For family child care scttings, one disqualification for criminal sexual conduct was set
aside, and 20 variances have been granted (for seven people). One set aside and two of
the variances remain active.

o How well did we do it?

One individual committed maltreatment while the program was waiting for his
background study results from DHS. A previous employer had been ordered to remove
the individual due to theft convictions, but before the second facility received the removal
order, the individual stole checks from two vulnerable adults. This is the first person in
13 ycars and 1.67 million background studies who is known to have committed
maltreatment whilc the facility waited for the study results. One approach to preventing
recurrence of this type of situation is through modification of the Internet based
background study process. The electronic study results that are provided within the
targeted turnaround time of 48 hours are being expanded to also include orders for
immediate removal of individuals who were previously ordered out of other licensed
facilities.

There have been no cases in which individuals who committed maltreatment were
subsequently found to have disqualifying criminal historics on file at the FBI that the
license holder (employer) did not know about. (There were two cases in which the
employer was aware of an out-of-statc conviction but did not tell DHS.) Since the law
changed in 2002, requiring notification of DHS by the license holder, there have been no
additional cases.

There was one case since the inception of background studies where a person who
committed maltrcatment had a criminal history that did not cause disqualification only
because it was beyond the statutory look-back periods. The convictions were from 1952
(misdemeanor theft) and 1965 (telony burglary).
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- Atotal of 30,611 background studies have resulted in disqualification in DHS and MDH
programs (11.863 studies in DIIS directly licensed and PCPOs programs and 18,748
studies in MDH-licensed programs).

- 16,672 of these background swdies have resulted in removal of the individual from direct
contact with children and vulnerable adults in MDH and DHS directly licensed programs.

- 4.667 disqualifications were set aside and 144 variances have been granted by DHS
Licensing Division lor directly licensed programs, and 965 disqualifications have been
sct aside and 1,559 variances have been granted by DHS Licensing Division for family
child care. Of these 7.335 decisions (4,667 + 144 + 965 +1.559). 26 of the individuals
have gone on to commit maltreatment (17 individuals in directly licensed programs and
nine individuals in family child care settings). There have been 7,315 decisions recorded
over the past 13 years, or 99.7 percent of the decisions, that have not resulted in any harm
to people receiving services.

- Ofthe 9,273 disqualifications that were set aside by MDH, six individuals were found
culpable for maltreatment after their disqualifications were set aside.

- No individuals who ever received a sct aside or a variance related to a disqualification for
criminal sexual conduct have gone on to commit maltreatment of a person in care.

e Is anyone better off?

- The system seeks balance, while focusing the preeminent weight of all decisions on what
is in the best interest of people served by licensed programs.

- Thousands of children and vulnerable adults who receive services everyday in DHS and
MDH programs are Iess likely to be victims of criminal acts or maltreatment as a result of
the background study process and the ability to remove individuals from positions
allowing direct contact or access to them.

- The process also allows individuals with disqualifying events to demonstrate that they do
not pose a risk of harm to children and vulnerable adults, requiring that each case be
reviewed individually. It also allows for people who commit a non-scrious act of
maltreatment to learn from their mistakes, and continue in their carcers unless and until
they commit a second act of maltreatment within seven years.

The Licensing Division will propose an amendment to the Human Services Background Study
Act by the 2005 Legislature to require disqualification of individuals who have committed
identity theft. The Department will continuc to promote Internct based background studies to
decrease background study costs and to speed the results of the background studies to license
holdcrs. Moreover, the Department has implemented or will soon implement the changes
identified in the text above and will continue to carefully review every case of substantiated
maltreatment by disqualified individuals with a sct aside or variance. Through these actions the
Department will continue striving to improve the background study system in Minnesota and to
provide increased protections for people receiving liccnsed care.



